564/2014-89166(4)

1904 EHEBIEJ‘

OEBATbI APBUTPAXKHbBIN ANENNALUMOHHBLIV CY[
127994, Mocksa, ['Cl1-4, npoe3n ConoMeHHOWN CTOPOXKKK, 12
aZipec aneKkTpoHHOM noyThl: info@mail.9aac.ru
agpec Beb.canta: http://www.9aas.arbitr.ru

MOCTAHOBINEHWE
Ne09AIM-17300/2014-AK

r.MockBa Jeno NeA40-6015/2014
18 noHa 2014 roga

PesontoTMBHas YyacTb noctaHoBMReHUs1 oobsasneHa 10 noHsa 2014 roga
MNocTaHoBneHne N3roToBneHo B NonHoM obbeme 18 mnoHsa 2014 roaa

[eBaTbii apbUTpaXkHbIN anennsauMOHHbI Cya B COCTaBe:

npeacenaTenbCTBYOLWEro Cyabm BeketoBon U.B.,

cyoen Ceupugosa B.A., Axkytosa 3.B.,

npwv BeAeHnn NpoTokona NOMOLLHUKOM cyabn ABepbsiHoBbIM U.H.,
paccMOTpeB B OTKPbITOM cyaebHOM 3aceaaHmm anennsaumoHHyto xanodby OO0 «[BUH»
Ha onpegernenne ApbutpaxHoro cyaa r.Mockebl oT 19.03.2014r.

no aeny NeA40-6015/2014 (149-61), npuHsaToe cyaben KysamHbim M.M.,

no 3agasnexHnto OO0 «[OBuH»

K YnpaBneHuio PeaepanbHON aHTUMOHONOMNbHOM cny6bl Poccmun no Mockosckon obnactu
Tpetbe nuuo: OO0 «CyHepxa»

O MPU3HAHUM HE3AKOHHBIMW PELLEHUS U NpeanMcaHus,

npu y4actuu:
OT 3aABUTENA: Bepbuukas J1.B. 1 EpmakoBa E.A. no gos. ot 26.12.2013r.
OT OTBETYMKa: KocyxuHa K.A. no gos. ot 02.10.2013r., yaoct. Ne10730;
OT TPEeTbero nuua:  He ABUIICHA, U3BELLEH;

YCTAHOBMUI:

O6LLecTBO C OrpaHNYEHHON OTBETCTBEHHOCTLIO «[BUH» ( fanee — O6LecTBO, 3asBUTENDb)
obpatunocb B ApbutpaxHbin cyn r.MockBbl C 3asBneHnem Kk Ynpasnenuto PenepanbHomn
aHTMMOHoNonbLHON cnyx6bl Poccun no MockoBckon obnactu (ganee — aHTUMOHOMOSbHBIN OpraHx,
OTBETYMK) O NPU3HAHMN HE3AKOHHBLIMW, OTMEHe peLleHns 1 npeanucanunsa ot 12.11.2013r. no geny
Ne(05-15/25-13.

B pamkax paccMoTpeHus Bblleyka3aHHOro 3asiBneHns O6LiecTBoM nogaHo 3asiBNeHune o
NpUHATUM  obecneynTenbHbIX Mep B BuAE MNPUOCTAHOBMNEHUS OEUCTBMS  NpeanucaHus
@HTMMOHOMOSNBHOrO OpraHa [0 BCTYMNIEHUMA B  3aKOHHYH CWUYy peleHus no  MOTUBY
npeanonaraeMon  NUKBMOAUMKM  IOPUANYECKOrO fuvua Mo OCHOBaHUAM  HEBO3MOXHOCTU
OCYLLECTBIEHUSA NpeanpuUHUMaTENbCKON AeATENbHOCTN 6e3 yka3aHHOW NULEH3UM.

Onpepenennem ApbutpaxHoro cypga r.Mockebl oT 19.03.2014r. 3aasutento ObiIo
OTKa3aHO B MpUHATUM obecneuvnTernbHbiX Mep, MOCKOMbKY Cyd Mpuwien K BbIBOAY, YTO MX
HEenpuHATME He noBreYeT 3a cobon NpuyUnHEHne Bpeaa, PaBHO Kak U HEBO3MOXXHOCTM UCMOSTHEHNS
MPUHATOrO Mo pe3ynbTaTtamMm paccMOTpeHus aena cygebHoro akra.

He cormacuBwmch C nNpuHATBIM No geny cynebHoim aktom, O6wecTtBo obpaTtunoch B
[eBaTbii apObuTpaxHbIi anennsauuoHHbIn cyg C kanobow, B KOTOpOM npocuT 06 OTMeHe
onpegeneHns cyga nNepBON WHCTaAHUMW W MPUHATAM HOBOrO CyAebHOro akta o NpUHATUK
obecneynTernbHbIX Mep, yKkasblBas YTO HeNpUMMEHEHWEe OHbIX MOBMeYeT MpUYUHEHME 3asBUTENO
Bpeaa.
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MMCbMEHHBIN  MOTMBMPOBAHHLIN OT3bIB HA  anennsuuoHHyto xanoby 3assutenss B
nopsgke ct.262 AlMNK PO oTBeTunkoMm, a Takke TPETbUM NULOM MO ANy HE NpeacTaBneH.

B cynebHom 3acemaHum npeactaBuTenu 3asBUMTENS B MOMHOM 006beme noaaepxanu
AO0BOAbl anennsiuMoHHOM Kanobbl, yka3aB Ha HanuuMe OCHOBaHWW Ansi OTMEHbl obxanyemoro
cyaebHoro akta, U3noXxunu CBOK NPaBoBY NO3ULMIO NO Aeny, NPOCUIIM OTMEHUTb onpeaeneHne
cyaa nepBOr MHCTaHLUMK, NOCKOSbKY CHUTAIOT €ro He3aKOHHbIM U HEOBOCHOBaHHbLIM, U NPUHSATL MO
Aeny HoBbI cyaebHbIN akT, NpUMeHnB n3bpaHHoe obecneveHue.

MpenctaBuTenb OTBETYMKA NofdepXkana onpegeneHve cyga nepBon UHCTaHLMMK, cyuTas
€ro 3aKOHHbIM M 0BOCHOBaAHHbLIM, OOBOAbLI anennsAUNMOHHOM Xanobbl, a Takke cogepxalumecs B
Hen TpeboBaHuA cuMTaeT HeOBOCHOBAHHBLIMU U HE MOANEXalMK YOOBNETBOPEHUIO, U3NOXMNa
CBOIO NPABOBYIO NO3WLMIO NO Aeny, Npocuna onpeaeneHve cyaa nepBon MHCTaHUUN ocTaBuTb 6e3
U3MeHeHWs, a B y4OBNEeTBOPEHMM anennsaumnoHHon xanobbl — oTkasathb.

Mpeactasutens TpeTtbero nuua — OOO «CyHepxa» He gaBwuncsa. [lpum  ykasaHHbIX
o6cToATENBCTBAX, C Y4€TOM CBOEBPEMEHHOIO pasMeLleHus MHAOPMaUUM O BPEMEHW U MecCTe
pacCcMOTpPEHMs anennsauMoHHON xanobbl Ha oduumnanbHOM canTe apOuTpaXkHOro cyga B CETU
MHTepHeT(07.05.2014), cyn anennsuyumoHHOM MHCTaHUWUKW, PYKOBOACTBYACb cT.cT.121, 123, 156
ApbuTpaxkHoro npoueccyanbHoro kogekca Poccuinckon degepaummn, B TOM YMCNe pasbsiCHEHUN,
AaHHbix B N.5 MocTtaHoBnenus MNneHyma Boicwero ApbutpaxHoro Cyaa Poccunckon deaepaumm
oT 17.02.2011r. Ne12 «O HekoTopbix Bonpocax npumeHeHnsa AlMNK PO B pepakunn degepanbHOro
3akoHa oT 27.07.2010r. Ne228-®3 «O BHeceHun nameHeHuii B AlNK P®», paccmoTpen geno B
OTCYTCTBME NPeaCTaBUTENS yKa3aHHOro nuua, Hagnexawmm o6pa3om M3BELLEHHOrO O BPEMEHU U
mMecTe cyaebHoro sacegaHus.

PaccmoTpeB mMaTtepuanbl anennsiuMoHHON xanobbl, nccnefoBaB M OLEHMB COBOKYMNHOCTb
UMEIOLLMXCA B MaTepuanax gefna AokasaTenbCTB, BbiCMyLWaB MHEHUE NpeacTaBuTenen saasutens
N OTBETYMKA, Cya anennsaunoHHOM MHCTaHLMN HEe Haxo4uT NPaBOBbIX OCHOBAHWMIN AN OTMEHbI UMK
N3MEeHeHWsi ocnapmBaeMoro onpeaeneHns cyaa nepBon MHCTaHUNUN.

B cootBetcTBUM C 4.2 cT.90 AlNK P® obecneunTtenbHble Mepbl MOTYT NPUHUMATBLCS CYAOM,
€CNN HEenpuHSATME J3TUX Mep MOXeT 3aTpyaHuTb WM caenatb HEeBO3MOXHbIM UCMOSTHEHWE
cynebHoro akta, a Takke B Uensx nNpeaoTBpalleHust MPUYMHEHUS 3HauYuTenbHOro yuiepba
3aaBUTENIO.

B cBoto o4vepenb, obecneuynTenbHble Mepbl OOMMKHbI ObITb COpa3MepHbl 3asiBIEHHOMY
TpebosaHuio (4.2 cT.91 ATK PO).

CornacHo [loctaHoeneHuto [MneHyma Beicwero ApbGutpaxHoro Cypga Poccuiickon
degepauumn ot 12.10.2006r. Ne55 «O npumeHeHun apbutpakHbiMKU cygamu obecneynTenibHbIX
Mep» yKasblBaeTCsl Ha TO, YTO 3aTPyAHUTENbHbLIN XapakTep UCNoNHeHUs cynebHoro akta nmvbo
HEBO3MOXXHOCTb €r0 UCMOSIHEHNST MOTYT OblTb CBSA3aHbl C OTCYTCTBMEM MMYLLECTBA Yy AOMKHMKA,
OencTBMAMU, NpeanpuHMMaeMbiMy 4151 YMEHbLLUEHNA o6beMa MyLLecTBa.

B uensx npemoTBpalleHMsi  NPUYMHEHUS  3HAuYMTenbHoro yuiepba  3aaBUTENtO
obecneynTenbHble Mepbl MOryT ObiTb HanpaBneHbl Ha COXPaHEHWe CyLLEeCTBYHOLLEro COCTOSAHUS
OTHOLeHuN (status quo) mexay cTopoHamu.

Mpun atom, apbutpaxHbin cya BnpaBe NpUMeHUTb obecneynTenbHble Mepbl NPU HaNM4um
0o6onx OCHOBaHWW, yKasaHHbIXx B 4.2 c1.90 AMNK P®, ecnu 3aaButenem npeacraBrieHbl
AokasaTtenbcTBa nx obocHoBaHHOCTU (N.9 [NocTaHoBneHus MNnexHyma).

Kpome Toro, B n.10 gaHHoro lNoctaHoBneHus lNneHyma Bobicwero ApbutpaxHoro Cyaa
Poccuinckon ®egepaunm ykasbiBaeTCs Ha TO, YTO obecneymnTenbHble Mepbl ABMASOTCH YCKOPEHHbIM
CPEeACTBOM 3alluTbl, CriegoBaTenbHO, AN WX NPUMEHEHUs He TpebyeTcs npeacTaBneHus
JokasaTtenbcTB B o6beme, Heobxoanmom ana 060CHOBaHWS TPeOOBaHUIN N BO3PaXKEHWI CTOPOHbI
no cywectsy cnopa. O6s3atenbHbIM SABNAETCA npeacTtaBfeHne 3asBuTeneM AoKasaTenbCcTB
HanMynsa OCNOPEHHOTO UM HapyLLEHHOrO NpaBa, a TakkKe ero HapyLleHus.

O6ocHoBbIBas cBou TpeboBaHUSA, 3asBUTENb YKa3biBaeT Ha TO, YTO BbIBOAbI Cyaa NepBoW
WHCTaHUMM npoTMBOpeYaT uMMNepaTMBHbLIM HOpMaM OEWCTBYHOLLEro 3akoHogaTtenbCcTBa U
ABNATCA HEOBOCHOBaHHBIMM.

Mpn oueHke goBoaoB 3asiBUTENs B cooTBeTcTBUM € 4.2 cT.90 AlK PO cneagyeT nmeTb B
BMAY: pa3yMHOCTb M 06OCHOBaHHOCTb TpeboBaHWs 3asBUTENS O NpUMeHeHUn obecnevnTenbHbIX
Mep; BEpOATHOCTb MPUYUHEHMS 3asBUTEN0 3HaYUTemnbHOro yulepba B cryvyae HenpuHATUS
obecneunTtenbHbix Mep; obecneyeHne GanaHca WHTEPECOB 3aUHTEPECOBAHHbLIX CTOPOH;
npegoTBpaLleHne HapyweHuss npu NpuHATMKM obecneynTenbHbIX Mep MyOnnyHbIX WHTEPEecos,
WHTEpPEeCoB TPEeTbUX NuL.
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B cootBetctBUM Cc n.1 cT.65 AlNK P® kaxgoe nuuo, yyacTBylollee B Aene, OOMKHO
AoKa3aTb 0BCTOATENbCTBA, HA KOTOPblIE OHO CCbINTAaeTCcs Kak Ha OCHOBaHWe CBOMX TpeboBaHuin m
BO3paxeHun. B cBoto ovepeab, n.2 c1.9 AMNK PO ycTtaHoBnNeHo, 4YTO nuua, ydacTteyrlowme B gene,
HecCyT PUCK HacTynneHus nocneacTBUN COBEPLUEHUSI UMW HE COBEPLUEHUS UMK npoueccyanbHbIX
JEencTBun.

VMccnenoBsaB npeacTaBneHHble OTBETYMKOM LOKYMEHTbI, B COOTBETCTBMM C TpeboBaHUsAMU
ct.71 AlNK P® cyn nepBoM WHCTaHUMM npuwen K o0OBOCHOBAaHHOMY BbIBOQY O TOM,
4yTO 3agdABMTENEM He npeacTaBneHbl AoKa3aTenbCTBa HEOOXOAMMOCTU MNPUHATUSA  CMOPHOWN
obecneyvnTenbHON Mepbl, a Takke TOro, YTO B Criydae UX HEMPUHATUS BO3HUKHET pearnbHas yrposa
NPUYUHEHUSA 3HAYMTENBHOrO yulepba 3aaBuTento, NMGo noBreyYyeT HEBO3MOXHOCTb WMCMOSTHEHMS
NPUHATOrO No HacTosiwemy aeny cyaebHoro akra.

OTkasblBasg B yOOBMETBOPEHUM YKA3aHHOrO 3asiBNEHWUs O MPUHATUM obecneydnTenbHbIX
Mep, cyd NepBON MHCTaHUUN NPaBOMEPHO yKasarn, YTo 3asBuUTenb He npeactaBun 6eccrnopHbIX 40
A0Ka3aTenbCTB TOro, YTO HEMPUHATME yKa3aHHbIX 00ecneynTenbHbIX Mep MOXET 3aTpyaHUTb Unn
caenatb HEBO3MOXHbIM MCIMOSTHEHWE peLleHnsa cyga npu yooBNeTBOPEHUW WUCKa, a Takke He
obocHoBan HeoOGXOAMMOCTb W OOCTAaTOYHOCTb MPUHATMSA AaHHbIX Mep ANns npefoTBpalleHust
NPUYNHEHMA 3HauuTenbHoro yuiepba. Kpome Ttoro, O6wiecTBo He npeactaBuino GeccrnopHbIX
AoKasaTenbCTB TOro, YTO aHTUMOHOMOSbHBLIM OpraHoOM MPUBEAEHO B UCNOSTHEHME NpeanuMcaHne ot
12.11.2013r. no geny Ne05-15/25-13.

B cBoto ovepenb, NnogaBasa 3asiBNeHNe O NPUHATUM 0OecneynTenbHbIX Mep B OTHOLLEHUU
BbIHECEHHOro 3asdBuUTENeM HEHOPMAaTUBHOrO MNpPaBOBOr0 akTa, 3asdBUTENb He MOACHAeT cyay
06CTOATENBLCTB, CBA3AHHBIX C BO3MOXHbIM HacTynfeHMeM AN Hero pearnbHbIX HeraTuBHbIX
npaBoBbIX nocneacTsnin. Kpome Toro, crniegyeTt ydnTbiBaTb, YTO OCMapuBaHMe HEHOPMAaTUBHbIX
NpaBOBbLIX aKTOB AaHTUMOHOMOSILHOTO B paMKax pacCMOTPEHUs CyaAoM MNepBON WHCTaHUMK
HacToswero gena camo no cebe ABNSETCS OCHOBaHMEM S MPUOCTAHOBMEHUS UX OEUCTBUS B
CuMy 3aKkoHa, 4YTO TawkKke yKasblBaeT Ha OTCYTCTBME LenecoobpasHOCTU MPUHATUS CyLOM
ncnpawmsaemon obecnevmTenbHOM Mepbl.

Mpn otcyTcTBUKM BeCccrnopHbIX [oKasaTenbCTB, NOATBEPXKOAKLWMX NPaBOBYHO MO3MLMIO
ncTua, OOBOAbl, NpuMBeAeHHble B 0OOCHOBaHME anennsauMoHHON Xanobbl, He MOryT SBNATHCS
0©€e3yCrnoBHbLIMWM OCHOBaHUAMM AN NPUHATUSA oBecnevnTenbHbIX Mep.

Taknum obpasom, JoBOAbI anennALNOHHON Xanobbl, kKak 1 pacCMOTPEHHOIO Cy40M NepPBON
WHCTaHUMM 3asBMeHMs O MpUHATUM obecneynTenbHbIX Mep, HOCAT NpeanonoXUTenbHbIA U
AOKYMEHTarnbHO He MOATBEPXOEHHbIM XapakTep U He MOryT CnyXuTb 6e3yCnoBHbIM OCHOBaHWEM
AN8 NPUHATUS obecnevnTenbHbIX Mep.

C y4yeTOM COBOKYMHOCTU M3MOXEHHbIX OBCTOATENBbCTB, anennAuNoHHbIA CyA nosaraeT, YTo
y cyda nepBOM MHCTaHUMW He MMeriocb NpeayCMOTPeHHbIX nonoxeHuamu n.2 cr.90 AMNK PO
OCHOBaHWI AN YAOBNETBOPEHUS 3asBEHMS UCTLA O NPUHATUN obecneunTenbHbIX Mep, B CBA3M C
yeMm, TpeboBaHWA anennsuMoOHHOM >kanobbl yOoBReTBOpPeHU He nognexaT. OcHoBaHuM And
YAOBMETBOPEHMS anennsaumMoHHON Xanobbl He ycMaTpuMBaeTCs, NMOCKOMbKY NpUBELEHHbIE B HEW
AO0BOAbl HE BMAUSIIOT HA 3aKOHHOCTb M 0B6OCHOBAHHOCTb NPaBWBHOMO MO CYLLECTBY onpeneneHus
cyna.

Ha ocHoBaHMM W3MOXEHHOr0 M PYKOBOACTBYACb CT.CT.266, 268, 272 ApbuTpakHoro
npoueccyanbHoro kogekca Poccuinckon Peaepaummn eBatbin apOuTpakHbli anennsaunoHHbI cya

MOCTAHOBMWI:

Onpepenenne ApbutpaxHoro cyaa r.Mocksbl oT 19.03.2014r. no geny NeA40-6015/2014
ocTaBuUTb 6e3 n3MeHeHus1, anennsauMOHHYI0 Xarnoby - 6e3 yaoBneTBOpeHus.

MoctaHoBneHvne [eBsAToro apbuTpaXHOro anennsiuMoOHHOro cyda BCTynaeT B 3aKOHHYHO
CUIMy CO OHSA €ero NPUHATUA U MOXeT ObiTb 06XanoBaHO B TeyeHue OAHOro mecsua Co AHA
M3roTOBIEHMS MOCTaAHOBMNEHMS B MONHOM o6beme B PegepanbHOM apbutpaxHoM cyae
MockoBcKoro okpyra.

lNpencegatensCTBYOWWIA CYObS: .B. beketoBa
Cyapu: B.A. Ceupungos
3.B. AkyTos

TenedoH cnpaBoyHow cnyx6bl cyaa — 8 (495) 987-28-00.



